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C,onfidentiality of Cusûoners' Affairs
S.E.K lturmg e.C..

Banlrter, Victoüia

INTRODUCTION

Iho. dryr 
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paper on ',Co¡fidentiality
into a paper as ro when that duty does no
mafters may bejudgcd more clearþ if on

trid
The

land.

I know a bsnlc uhcrc the wilde.thyme blows

cr that the traín musr sft plentv.of ¡oeed
ahva¡s^realise that whai trdß sa.!'ing iå not
good Old Norse.

I.??5 the.{ct
"TheJudges
Gourt of the

known as the Banco Gout. Thasc who
e of Nirreveh had 'five bgfllces" of par¡

,,,ean,og. They are u¡ing the word ín an earlier

Wherc ¡h¡ll I somc littlc ba¡le puc.urc?

Hffi ff.ffiîåiîîËm ffiî,åf 
wæ roorcins' for monev, rhis usage is wel

ltthen.$þç1Qr.rceru, Krravç erc set in decrnÈnnk
E.por'd in gkirious heape the tenptirrg Bank.

when ¡ fiåÍr'' own "banki (mediaeøl þF,.,, 
.,ruptuß,r), he is said to be

f illr'i":åii,l#,t*,Hiî*H#;
ent,

,t#l+i-* 
the wprd refrrs tó a fu¡d cuntribirted æ by reverar, not just irir; a ,Toint
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Let it be no Banke or Comrnon Stoeke, bur errery
Many bc Ma¡¡er of hi¡ owne Money,

said Bacon in 1625,

the Meutingp, the Imhofs, and above all
by a palsage from T¿wneyr Religian and

a hobleman to enable him to become an

on$ns,

mithr in¡titutioas which can be sêen as
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nler and cr¡stomer. Baìlmom? That wæ iu
ftom there. Pøple did notwant theh acrr¡al

þ expecting that). Ti¡ustec and
torl VtIe kuow of course ùat the

THE DUTY OF CONFIDENCE

l. Touruirer v Natíon¡l Prrovinci¡l Union BEüft of Enghrid

Little as to the besic duty of conÊdênce appcars ih the
N atio¡t¿l Prcúruht atú.Union Banh of England f f 9241 I KB
alonghistory reflec1
ofbad So at LJin

:i,itr"i#ffi-1ïffåi;
,o.f*, 

of English profe xirl men, wÌro have givar så

Presumably the almöst entírc ab'¡ence of Australi¿rn authorfuies has asimilarÍty flattering
explanation.

ruqpected.that the
ftnewed at the en

trial, wbó won it¡ whether

failed to rþù¡c€ hi¡ overdraft
t memorial i¡ the law of

8. The duty it¡elf
The trial judge had directed rt jury that the duty
and had asked the jury whcther lhe commmícati-o
¡ea¡on¡bte a¡d proper gctasion". The jur,7 had held tlpt u was.

Ttte C.ourt of þpeal - and one may wonder whether a betær appellate cuurt .for
bartking matt€f,s than Bankes, scnrttoñ, and Atkin LJI h"s e"er saú - he¡¿ that the
matter uas mi¡re oomplor th¿n thau
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I

I

h vrzrs held, first, thata dury of confidentialiþis implied by law in the cpritract ofbanker
and customer. lts fentures includc:(a) :'ffi,1îåtrS,fiiî#Hn'ffiffi;lilitr

from the q¡stomer himself, bur also to
to the banker "in the cla¡¿cter ofbaültr"

iff;?fil äiå;å#iiki
does t*ist æ the time: d.

Sciruttqn LJ at 481.

(ç) The duty contínues after çhe relationship of bank¡er and eustomLt has aeased:

Bankes Ll at 47I, Atkin LJ at 485.

lö The duw does noi extend to information mined after the banker+ustomer
relarionsfup ha¡ ceased: Bankei LJ at a?3 (infeientially), Scnrtton LJ at 481¡ irnd
Atkin LJ at 48Þ.

G) The duty of confidence is subject to excçthns, I deal with these behw.'

general duty.

It is important to recognise this tcstrai
cr¡stomer, likeacct*ç to Autoriutic Tbl

is a duty imposed in respect of all customer¡, for the bencût of all cristsmerc.

:f, Tte exceptions to the duty

(ø) Tl* siatemcnt of the txceþtions

Thcre appe¡ir$ tq be nq authority ou this pgint. Oa principle I think that the
qualificatib.n¡ ean be classified un'der four hcads:

(") whcrc ilÍ¡ckisurê is uriiltr compuliion by law¡

O) where thete is a duty to the prblic to disclorc;

(c) wliêre the iRterrit¡ of the bank rcguire disclosure;
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(d) where the di¡closure íõ &ade by the €xp¡ess or implied confcnr of the
eusürmèr,

ftt-"y q! I 7 warn¡ that.the liçt is not neccssarily exhausdve..But the lisr has o d¡ite been
fsund suffici-ent ùo carry the known examples.

(b) Tlu ercegtions

(i) Ilisclo¡uru undct compubion of lerr
ln,a sen¡e the posltion here is. simple and can be put in one senrence. The ba.nler is a
citizen, an{'must {isclosc such facti as he ís colrpelledto by law. No ürstomerqn make
legal mrnplaint of his banker complying with the law,

disctose when reouiredbv law
and Iawyer in rlrìs respéåt are

The law¡er hæ le¡nl pnvilegç; more propcrly, ís the vehicle for expr¿'ssinc his client's
legal prívilege. Thre client Enefits frôn the firdng ægether of two'princiþres.

n clear¡ in practicc, unless
but it isretiuired that they

In relatidn to the merely conuacÍual duty of conñdentiality, one thing har long been
cle'ar'and another ttringhas be,come cleaí in recent yeals. '-
(Ð The dury cannot ptevail agzinsr legal compulsÍon.

often
he law
(UK),

(B) Thq Èut/.bejng a mer,ely coTt+ctud one, there-ii no need ro interpret generally
expressed legirlatiolr- as not iúterdod ro inærfeie with it

hryg
the
the

terrved o¡ the tnnk a n'stic¡e under æetion

If the tegirlature plainly s4t¡ thar thore luving informedou çhdt discloæ it to the
Cômmissioner then no more ú:ontr:lctual duty of confiiderrtiality can s¡a¡d in the way.
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In myview it is
to requirc the
48e).

ju*,such I"Tgu.4 which ap,pe*rc ln s. p64 and I regard it a¡ effective
Bank tÞ mzËe ¡uch di¡clo¡urc as thc Cömmissionci may require (at

ffiiiiäffiji:å;iHffiåf."'ägî jå'jïi..;i.,iiffi ,iiff]í:t#';åH,
,ffi:'ååiläHlrf.i,iiJ"-'å*'ifr1"îJ#iii#,äH,lrl"rli:s".r.rtp"**"t

(ii) 'úA dutyto thc public to di¡clo¡c"
The second t1ce{r9n of Banles Lf is as staætl above. The laguøress inherer¡t in it ís

.appaænh Ba.nkeitJ did give some"guidance; 7

up in the
where he.

"i,ftr
I*lfyjl :h::lry:g !1-fr, r¿"r,þ made it ctear rhat he took whar some might calr
a nârrojh'' vtew as to fiis exception

To make a sl
sbout a cr¡.sto
abou.t wholn

afcount, and'affairt to .an

t9?4J t &Bat 481..{tkin
or perËons intoested, or

r*r}ffi 
ååffi î"iå',l".TïT#i

disc¡rçion by saying (at 16g):

Unril
SirJo
that "
ñåttËr6. at the'ørpense of his customer".

.Paget's.J-øu ol Bønhing refcrs þ chorþ's exampre of.trading with the ènem¡ and'concludes (at I7S):

Noc¿se seùi¡s to hâv banker has thøuCht himselfunder a duty,
to dísclpæ: ttwout.I inståna. in-whL'h üJîõ"I¿Ëî.inä.
!T:'lg Bl1f be ¡aid tha¡ rhe ticen* disdñby;äó;;i;;.1; ilÍy,iltrj
not be tqo lighrll a$umed.

If I were a hnker I would srây witþ the warning¡s, and disclose. only wherre.thhss were
ver¡r clear in relation to eventi taling placr or Ëo'take ptaic,-;u.iieO;.tiffit;ö
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ot stolen money may h Fæn as. telatively plain cases for notiffqcion to the poliæ. But
I dor¡bt if thEre witl he many sudt caÊes;

, bul to recognise thatmany bad things can
to withstand at a cor¡rt'martial is"Conduct
méans what tlte tribunal wants it to mean,

(iü) Diecloeü¡e required by inærecr of the baol

So "Discloswe requircd by the legitinaùe interessof tlre bank", or 'iDisclosure requircd
for the legitimaæ protect-ion pf ihe banl.?' seems a better rendering of this exception,

Two rc'ported øE€$ may illustnte úris exception further. fn'Satlvrl¿tid a. Borch.ys Bønh,
Lul: (îht Times, 26th Novesrber 1938), a wife æmplained to her husband that hãr bsnk
had dishonor¡red several cheques. H
there we¡c in fact inzufficient funds
fór disallorryance .was rhat
LJ held tharin the cirtum
and thât the rryife had impliedly consented

amount sf rhe guanntee, he should be gi

case under this erxctytíon, but if you saw it as really ä case
ary part of the.rran¡actio¡r the aúrome initiaüd, i should

(Ív) Ilt¡clo¡u¡e with .the'erprcm ot implicd rnnm¡t of the .ustoir€f,
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BI{,NKS.AND THE COMMISSIONER OF TAXATION

The Com¡njspioner of Ïäxatior¡ ha¡ twq princþl pow€rs whiiù seive to bdng.him ini:o
contact wÍth bffiks:

l. Sectioa 263 of the Incom¿ Th* As¡ylsstwtt. hl, Xfi¡ns him a risht of ,.full and free

ffi:iJ: 
all buitrdings, placeq, book^õ, dæune,ms arí¿ otÍer p"p-"* idrdp*ú*;;i

Z' SEction 264, authorising him to give notice in rrriringto.any pcrson to attund atrd
-give evidence, etc.

Thc two pnivisions arÈ as follóws:

263 The Commi¡sioner, of ¿ny o
times have full .and free acccss'to
papeß for any of rhe prrposer of this.Acq d
from or copiCI of any strch books, documents or papers.

264(l) ThG any person, whethsr a
tltxFlylr or co¡iicction with iuiy
depanment

(a) m furnish hirr wi¿h such inforrratiorr a¡ he may r,equire; and

(b) before any ofrcer ar¡thorired br
any otH person'r. inome oi
e dl books, docüments and other

únder his èontrrl retating thcreto.

'iïi',i"1##"J
264(3) The regu.lations may prescríbe ¡cales of êxp€rrscs to beallowed. ro pürsoru
required under thi+ ¡ection rõ atænd,

Sanctionq exist comolv with aséction
264 notice will .Tlre:fi'ne isnot larse.
but it has been to 

"oÀo.iìbudi;ri";to the noticè: Disohiiience r, -injunetion can it usually.does"
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2S2, n'hich mekes itrn offence to obsrruct.ÊD oft¿er
ty under the Act" Aæio an irfunction might well lie

Secrion 264 was in issue m Smoryøn a. Awtroliø ørd Ncu Taland Buthi¡tt Grøaþ LM.
(1976) 134 CLR 475 mcntíonod ãrlier. The C.ommissioner ¡etved on the únk a irodce

StçhenJ held, fir¡t, for present purporec, eorporation
could be required undef secion 264 to a evídenae is
something for human beings, Bar¡k offi 34 CtR at
484*4185.

26a (l )þ) is independent ofrhe fnst
and give evide¡cè" cen nevenheless

ents and other paperc" ete: 134 CLR at

(viii) ¡ll other books, pap€rÉ, writings and othcr ¿loq¡meuu conccrning the ¡aid
mâtterr r+hich are in yurr orstody,

where "the said matters" werË
amiri¡nt of taxable incornc ànd
c.om¡4nics, was held'to he "quí

Section 264.war ag'aìn in isue in RC.Î a. 1f,iJftmlid and, Nzu Zwto¡il ßønhíw frwrþ L¿d.
(1979) 14ä CIR +Þ9. tre Commisgjoner scrved on the ban-k and twelve -.åU.os ätttte
Smorgon family notim requiring the ploduction of pqpers i¡ four desþnated srrong
boxes. The Commissioner sued for declaradons as to-thb validity of the 

-notices

I menti.ou below. For now, t taho them as
thç cr¡storner hiredadepositbox. To open
one,.and tlrc bank arrotlter, Thebanl,ãlso

, to be uaedin ieplrceuent if

terp to keep documens confidential

prgductíon to be required.
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ggneTal wordsof sêctíon 264. Allother m

trt rtas held tlrat the ouly papen wbich carr be required to be proórced ar.e. thosÊ which
do infact rclite to'the i¡come of a person or thc ass€$srreht thereof. It is thm.for ths
recipìent olthe noticc to de¿ermine which of the papars he holds dri ro relate.

Various fo¡mularions appcâG in the
uke in order to be v¡lid, But it is
persobs to whose intorne of the ass

paper producible.

To thi¡ point I have .acceptcd the simple formulation of the facts, as appearing in the
judgnrent of Stephen J and all menbers of the Full Court o.ther than Gibb,s i{,:ql, On
that fotmulation, entry to the box leæ one g$ at the papers. I referred earlier to an
unforfunate oomplexity as ¡o the facts.

For "box" is Ro¡ aboxbut a lodter,
and box": 143 CLR at 5t8. Wbose
k"y be a differerit key held by the
'cust

locket (which the te1'¡ in its cont¡ol enable it to
does uot h¿ve a kéy. How dorr it produce pepers
ibbe ACJ is:

be is eontractuel oblig'arions, the Bank is physically able
, and produce to thc aurhorized ofrcer, anything mévabh

,So far so good,

ation of section 26t (which is rul limited to

such of the papers as relate to the Íncome
can usually be found to do these things.

rcfused a request to unlock the lochgd Fü)m.
no1 h4! "full and .froe ac€ess" to the papers in the. loeked rqgm; and that the benk officem
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hiding the key might well be).
obstn¡ction the Court. wss üot

at firs¿ tbinh. As the Csur! said, the
require persoff to produce donments, In
served a soctbn 264 notiee returnable in

of solicirsrs' office¡ and banl,s. U¡e of the
pneyÉnt rensy¿l prior to the time eppoint

date do. tiot
section.264

Much.inquiry would be necessary before finding the existing powers inadequate.


